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On-May 10, 1983, Fine Ni11s zducation AaReciation. MEM,
filed this thafalr Laber Practice dgalnst the Labor Relatdons
Burest, Department of Adninistration, State of Montana. On
Jdana L0, 193 the Defendant Department of Bdminlstrabion
Eiled an Ahswer, An Order of the Baard lesved September 13,
1983, deferved Count 11 of the Unfair Labor ¥ractice under
the Collyes Doctring, An Orfder of the Bogard dated Decenber
27, 1983 disnissed in its entlrety Count I of the Unlalr
Labor Practice, Purovant to the Order of Deferral under
Collyer, -Count 11 of the Unfair Labor Practice was: aubmitted
Lo arbateation. An Aacrbitration hearing was Linld o Pebrpary
14, 1984, befors John H, Abernathy in Hiles City. The azbi-
trator spubsequently iceued hils declsion holding in essence
Elin slate. of Montana 4id not digerlmipste againet pnephers of
the Plae Ni1ls Edicetion Association £ar eahiet eogaged Lo
by nemociation mimbars ducing the strike at the ingtitution
which oocurred on Mareh 24 and 25 of 1oa%,

On May 2, 1984,  the jesociatden FE1ed w Moblon Lo
Frocend Wilbth Thie Board esking that Cownt TT, which had bean
defervad ©o carbitration, mnow shonld be processed ag  an
Unfair, Lnhpsr Eractloe, In respohnsa, Lhe Depactment of

himinisktrabtion oo Moy 8, 1964, [iled & Hotlon Lo Dlsmies the




Dnfair Labor Practice. The hasis for the motion to dismliss
wag Lhal undsr the case of Olin Copp., 115 LEKM 1056 (1905)
the arbitrator's award sliould be given deference and thao
Unfair Latior Practice ghould be dipmissed.

This Board will review the dssue of whether deferval e
the ueklirator's decision should be made by using the gtan-
dards @et lorth in the Splelberg doctrine and not by udse of
the olin Oorp. doctrime. The Olin Corp. doctring appesrs to
be & radical depacrture from previobs HLED precedent apd is
not pecesmarily” the law. The Spialberyg doctrine has baon
ppprovesd by the Courts and the Olin Corp. doctrine has oot
been approved’ by, the Courts. Thid Board Ffipnds that the
speilberg doctrine is the applicable standerd of review for
fotornining when to glve deference to aly arbitrator's
deoicion.

Applying Lhe Spielberg doctrine to the facts of the
ehge at hand we Find the following.

Eesoe No, 1: The lssue under the Act was presented and

conaldared Ln arbitration. In thse case of Atlantic Steel

Co., 245 HLEB 814, 192 LEEM 1247 (1970, Lhe NLHE: cet Fartl
thin standaitl:

[Wihtle it may be preferable for the arbitratar to
fagd on bthe Unfair Laber Practlos direckly, the
Dourd gensrally has net reguired thet he orf ohe 4o
s father, LL is necenoory only that Cha arkd-
Lrator has copsidered all of the evidence relevant
te tha  Unfale Labor Practice in reaching lile' oc
lizr decisian,

Ablantlie Stesl]l supra 102 LEM ot 1240,

Employing the Atlantic Steel principle and looking. to

page 4 of the arbitravor's decision wherein Article IV of
the collective bargaining agreement concecning bondiscrimi-
nation 15 - diacnsged, 1t im stated thet Yne member ol thi
gEsociation shall be diecharged of diseriminated sgainmt for
epholding aggociation principles." The dafanie of the assc—

ctation oft Ehe erbrtration hearing Was thht the sssociaticn
. 1
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Eebers Wata endaged in conduct whdal upheld acoociation
primciples when they pabotaged and hid eguipment before the
atrik#, Coont 11 of the Unfair Labor Practice alleges dim-
crimination by the institution agalnet striking associatian
nepbers. It 4% thiue seen that the arhitrater did consider
all of the evidente relevant to the Onfair Labsr Practice
charge i tesching his declelon. Thus looue | iR aatbtlefied
for purpasuy of deferral undol Spellbery.

Tggue Mo, i  Were the procesdings £air and cegqulagy

There'n been no allagatlon that the proceedings before
arbitrator Abernathy were pot fair and regular. Thorefore
lanue No. 2 undler Lhe Speilberg doctrine is satiofied.

[gsue Ho-- 3: Was' there an dgroement that all parties
Wild be bound ey the awardy

There s been no igaus valsed by any of the partles Lhat
the parties were pob to be bound by Ebe arbitrator's award,
Therefore Tssus Mo, 3 for the puiposes of the fpielbarg
doctelne has been catisfiad,

Iudue Ho. 4: Ta& tha award repugmanc o the pelicies of
tha ack?

In the case of Inlond Eteel Co,, 263 NOLRW Ho. 147, 1LY
LEEH 1193 {19%6%], the HLEB set forth this test,

[Tlhe test of repugnancy wnder Spislberg io not

whather the Board would have reoched the samn

ceault ap’ gn arbitravor, but whethar the arbilra-

tor'a award be phlpably wrong as a matber of Iaws
Inland Steal, &upra 111 LEEM at 13193,

Examliting the conduct of the apsociation iambare who
engeged din sabotage of |lnstitutlon property, hiding dinotitu=
Llon property, and using ipeates frem e dnscleution to
lieks Lni Eome of the conduoct, and examining the arbitratasia
feclision, wWhich arffireed with seme podificsations the insti-

tution's discipline of thess members, We canonot conclude




that  the arbitrater's decision ia palpably wrong. upder the
fict, We Eind that loepie Ho. 4 unday the Gpailberg doptrine
id satiaflied for purposas of deferral ©4 the arhitrator's
auard,

This Board therefore, on tha basis aof the above
readond, gives defarsnce to the arbitratoc's decision in

thic pase. and hereby dismisses Count 17 of the Unfair Lahos

Practice.

NNTED thin S day of .&iﬁ.

BOAHEY  GF PEHEUHHEl APIEALS

EBT:

HIJ-IE.FIIT B JEH
Adiinluiratorn

LI I T R I T T T AR T

CEETIFICATE OF MAILING

The  undepsigrhed doss certify thit 4 Loue and corroot

copy, of thig s:ju:nznl: was mailed to the followl) th
5?5 day of ¢ 1980 b 5

Caleb Mills, Labor Helations Specialist
State Labor Nelatfons Hureag
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